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VIRGINIA: 

day of 

In Re: 

fln the. Cou'l.t of c:lfppe.aC~ of <Vi'l.9inla on Tuesday 

July, 1998. 

Concealed Weapon Application of 
Herbert D. Milliken 

Record No. 2553-97-4 
Circuit Court No. L142180 

From the Circuit Court of Fairfax County 

Before Judge Annunziata 

the. 7th 

Herbert D. Milliken (petitioner) appeals the order of the 

Circuit Court of Fairfax County denying his request for reinstatement 

of his concealed weapon permit. Petitioner argues that the court 

erred in allowing the Commonwealth's Attorney to participate in the 

hearing on his request, finding the sworn statement of the Chief of 

Police sufficient evidence, and considering statements in a sworn 

written statement of which the aff iant did not have personal 

knowledge. We affirm. 

Petitioner received a concealed handgun permit on September 

27, 1995. On March 27, 1997, petitioner attempted to cross the street 

on foot at a stop sign where Alexis Krause was stopped in her 

automobile. Believing that Krause had not yielded the right of way to 

him, petitioner kicked her car. After Krause drove a few blocks to 

her house, petitioner followed her, and verbally accosted her when she 

got out of the car. Petitioner went to the hospital, claiming neck 

and back injuries, and filed a police report claiming that he had been 

struck by Krause's car. 
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On the basis of this incident, the Chief of Police of 

Fairfax County filed an affidavit with the Circuit Court of Fairfax 

County. In the affidavit, the Chief of Police explained the events of 

the incident as described by Krause and the responding officer, and 

"recommended pursuant to Virginia State Code Section 18.2-308 (E) (13) 
I 

!I that petitioner's concealed handgun permit be revoked." The court 
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revoked petitioner's concealed weapon per~it. Petitioner surrendeyed 

his permit, and requested an ore tenus hearing. 

At the ore tenus hearing on August 15, 1997, the 

Commonwealth's Attorney represented the Commonwealth. Counsel for 

.I petitioner objected to the participation of the Commonwealth's 
il 
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Attorney, but the court overruled the objection. The court heard 

testimony from the investigating officer, Krause's mother, and 

petitioner. Over petitioner's objection, the court admitted t : ·~ sworn 

statements of the Chief of Police, with affidavits of the 

investigating officers and Krause's mother attached. The court, 

however, excluded from its consideration those portions of the sworn 

statements which were not based upon personal knowledge or a sworn 

written statement of a competent person having personal knowledge. 

The court found that the oral testimony was in equipoise, 

and specifically noted that, on t he basis of the c al testimony, 

petitioner was not likely to use a weapon unlawfully or negligently to 

endanger others. The court ruled, however, that the sworn statement 

of the Chief of Police, standing alone, was sufficient to demonstrate 

that petitioner was unqualified to possess a concealed weapon permit. 

Based on the sworn statements of the Chief of Police, the 
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investigating officer, and Krause's mother, the court found that 

petitioner was likely to use a weapon unlawfully or negligently to 

endanger others, and denied petitioner's request to reverse the 

revocation of his permit. 

Code§ 18.2-308(E) provides in pertinent part: 

The following persons shall be deemed 
disqualified from obtaining a permit: 

* * * * * * * 
13. An individual who it is alleged, in a 
sworn written statement submitted to the 
court by the sherif f , chief of police, or 
attorney for the Commonwealth, that in the 
opinion of such sher iff, chief of police, or 
attorney for the Commonwealth, is likely to 
use a weapon unlawfully or negligently to 
endanger others. The statement of the 
sheriff, chief of police, or attorney for 
the Commonwealth shall be based upon 
personal knowledge or upon the sworn written 
statement of a competent person having 
personal knowledge. 

Code§ 18.2-308(1), in turn, provides in relevant part: 

Upon denial of the application and request 
of the applicant made within ten days, the 
court shall place t h e matter on the docket 
for an ore tenus hearing. The applicant may 
be represented by counsel, but counsel shall 
not be appointed. The final order of the 
court shall include the court's findings of 
fact and conclusions of law. 

I. 

Representation of the Commonwealth by the Commonwealth's Attorney 

Petitioner first contends that the Commonwealth's Attorney 

lacked statutory authority to represent the Commonwealth in the ore 

tenus hearing. We agree. The Commonwealth's Attorney is a 

constitutional officer, whose duties are defined by the Constitution 
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of Virginia and statute. See Hilton v. Amburgey, 198 Va. 727, 729, 96 

S.E.2d 151, 153 (1957) (citing Burnett v. Brown, 194 Va. 103, 72 

S.E.2d 394 (1952)). The Constitution of Virginia provides that, 

"[t]he duties and compensation of [the Commonwealth's Attorney] shall 

be prescribed by general law or special act." Va. Const. Art. VII, 

§ 4. In turn, the Code of Virginia assigns a number of duties to the 

Commonwealth's Attorney. See, e.g., Code§ 2.1-639.23 (duty to 

prosecute conflicts of interest); Code § 15.1-8.1 (duty to prosecute 

felonies and forfeitures and discretion to prosecute some 

misdemeanors); Code § 16.1-232 (duty to prosecute juvenile felonies 

and authorization to prosecute juvenile misdemeanors when so ordered 

by the court); Code § 46.2-353 (duty to represent Commissioner of 

Motor Vehicles in habitual offender proceeding) . 

Code § 18.2-308 does not authorize the Commonwealth's 

Attorney to represent the Commonwealth in an ore tenus hearing on a 

concealed weapon application. Instead, Code § 18.2-308 provides that 

the Commonwealth's Attorney may submit a sworn written opinion 

regarding the qualifications of a particular applicant. In an ore 

tenus hearing, therefore, the role of the Commonwealth's Attorney is 

I· to act as 0itness, rather than to represent the Commonwealth . 

l!''.1 
In contrast, 11 [t]he Attorney General is directed by Code 

i § 2.1-121 to render 'all legal service' in civil matters for the 
I 

I 

I 
:1 

ii ,. 

Commonwealth and all its agencies." Hladys v. Commonwealth , 235 Va. 

145, 148, 366 S.E.2d 98, 100 (1988) . 1 "In the context of Code 

1 Code § 2.1-121 provides in relevant part: 

All legal service in civil matters for the 
Commonwealth, the Governor, and every state 
department, institution, division, • 
commission, board, bureau, agency, entity, 
official, court, or judge, including the 
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§ 2.1-121, the term 'shall' is mandatory and reflects the General 

Assembly's intention that there be no discretion in complying with 

statute, except as provided in the statute itself." Brunty v. Smith, 

22 Va. App. 191, 194-95, 468 S.E . 2d 161, 163 (1996) (citing Sink v. 

Commonwealth, 13 Va. App. 544, 546-47, 413 S.E.2d 658, 659-60 (1992)) 

None of the statutory exceptions are applicable in this case. 

at 195, 468 S.E.2d at 163-64. Thus, pursuant to Code § 2.1-121, the 

Attorney General, not the Commonwealth's Attorney, must represent the 

Commonwealth in an ore tenus hear ing pursuant to Code § 18.2-308. 

11 We conclude that the court erred in allowing the 

Ii Commonwealth's Attorney to represent the Commonwealth in the 

I hearing. 2 In this case, however, petitioner has failed to 

demonstrate, or, indeed, to allege, that he has been prejudiced by the 

participation of the Commonwealth 's Attorney. The Commonwealth's 

Attorney served the function of the Attorney General, and petitioner 

was duly represented by counsel who was able to participate fully in 

the hearing and represent and defend petitioner's rights. The 

Commonwealth's Attorney did not file an affidavit, as he or she is 

empowered to do by Code§ 18.2-308(E) (13), and thus did not create an 

actual conflict of interest. In the absence of any showing of 

prejudice, we decline to reverse the decision of the trial court on 

conduct of all civil litigation in which any 
of them are interested, shall be rendered 
and performed by the Attorney General, 
except as hereinafter provided in this 
chapter and except for any litigation 
concerning a justice or judge initiated by 
the Judicial Inquiry and Review Commission. 

2Similarly, we conclude the Commonwealth's Attorney does not have 
authority to file a brief in this appeal. Therefo{e, we grant 
petitioner's Motion to Strike Opposition, and exclude the 
Commonwealth's brief from our consideration. 

-5-

johnfrazer
Highlight



this ground. See Walthall v. Commonwealth, 3 Va. App. 674, 680, 353 

S.E.2d 169, 172 (1987). 

II. 

Statement of the Chief of Police 

Petitioner contends that the sworn statement of the Chief of 

Police is insufficient to demonstrate that he is disqualified from 

holding a concealed weapon permit. Code§ 18.2-308(I) provides that 

an applicant may request an ore tenus hearing within ten days of the 

I denial of a concealed weapon permit. Before the state may terminate 

:I an applicant's interest in a permit, the applicant is entitled to due 
i ., 

:! process. Cf. Walton v. Commonwealth, 24 Va. App. 757, 760, 485 S.E.2d 

641, 642 (1997) (explaining that the "right to operate a motor vehicle 

is a property interest that may not be denied without due process of 

law") (citing Bell v. Burson, 402 U.S. 535, 539 (1971)). 

"[D]ue process is flexible and calls for such procedural 

protections as the particular situation demands." Mathews v. 

Eldridoe, 424 U.S. 319, 334 (1976). Fundamentally, however , 

11 [p]rocedural due process guarantees that a person shall have 

reasonable notice and opportunity to be heard before any binding order 

can be made affecting the person's rights to liberty and property." 

McManama v. Plunk, 250 Va. 27, 34, 458 S.E.2d 759, 763 (1995) (citing 

Commission of Fisheries v. Hampton Roads Oyster Packers and Planters 

Ass'n, 109 Va. 565, 585, 64 S.E. 1041, 1048 (1909)). 

At a hearing held at petitioner's request, the court 

admitted the affidavit of the Chief of Police, with the affidavits of 

the investigating officers and Krause's mother attached, into 
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evidence. Solely on the basis of the affidavits, the court held that 

petitioner was likely to unlawfully or negligently use a firearm to 

endanger others. 

"'Affidavits are not generally admitted as a hearsay 

exception solely because they are affidavits.'" Neal v. Commonwealth, 

15 Va. App. 416, 420, 425 S.E.2d 521, 524 (1992) (quoting Charles E. 

Friend, The Law of Evidence in Virginia§ 249 (3d ed. 1988)). A 

permit revocation proceeding, however, is not a criminal proceeding, 

and due process does not necessarily require that hearsay evidence be 

excluded. See, e.g., Williams v. Fugua, 199 Va. 709, 714, 101 S.E.2d 

562, 566 (1958) (holding that hearsay evidence is admissible in 

workers' compensation hearings); Baker v. Babcock & Wilcox Co., 11 Va. 

App. 419, 425, 399 S.E.2d 630, 634 (1990) (holding that hearsay 

evidence is admissible in Virginia Employment Commission hearings); 

Davis v. Commonwealth, 12 Va. App. 81, 84, 402 S.E.2d 684, 686 (1991) 

(holding that hearsay evidence is admissible in probation revocation 

·hearings) . 

"Rules of statutory construction dictate that a statute 

should be construed as a whole, and, if it is subject to more than one 

i~terpretation, that which will carry out the legislative intent 

should be applied." Garrison v. First Fed. Sav. & Loan Ass'n of South 

Carolina, 241 Va. 335, 340, 402 S.E.2d 25, 28 (1991) (citing cases). 

Code§ 18.2-308(E) (13) specifically allows the court to find a person 

disqualified from obtaining a permit on the basis of an affidavit of a 

sheriff, chief of police, or attorney for the Commonwealth. Code 

§ 18.2-308(1) provides that, upon timely request, the court shall hold 
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an ore tenus hearing. Code§ 18.2-308(I) does not provide, however, 

that the affidavit evidence already before the court pursuant to Code 

§ 18.2-308(E) (13) should be exclu ded in the ore tenus hearing. We 

hold, based on the language of the statute, that the court may 

consider the affidavit of the sheriff, chief of police, or attorney 

for the Commonwealth, with supporting affidavits, at the ore tenus 

hearing. 

This interpretation is consistent with the legislative 

intent. The ore tenus hearing provided by statute is not a full-blown 

trial, and is not a criminal proceeding. Under Code § 18.2-308, for 

example, no right to appointed counsel attaches. In addition, we hold 

i 
1 in this case that the Commonwealth's Attorney is not authorized by 

.: 
i statute to represent the Commonwealth at the hearing. The ore tenus 

hearing simply provides a petitioner with the opportunity to be heard 

required by due process. 

Accordingly, the court properly considered the evidence 

:i provided by the affidavits and did not err in finding, based on the 
I 

.1 
,I 
!J 
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sworn written statements, that petitioner 11 is likely to use a weapon 

unlawfully or negligently to endanger others. 11 The information found 

in .these affidavits is significan tly more detailed and comprehensive 

than the oral testimony of Krause's mother and the investigating 

officer. Considering competent evidence, 3 the court found that the 

statutory criterion for revocation of petitioner's concealed weapon 

3 Petitioner also contends that the court considered statements of 
which the aff iant did not have personal knowledge in the affidavits of 
the investigating officers and Krause's mother. The record makes 
clear that in reviewing the affidavit of the Chief of Police and the 
supporting affidavits, the court excluded from its consideration the 
portions of the affidavits which were not based upon the personal 
knowledge of the affiant, or, in the case of the C~ief of Police, 
sworn written statements of a competent person having personal 
knowledge. 
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permit was satisfied. We therefore affirm the decision of the trial 

court. 

A Copy, 

Teste: 

Cynthia L. McCoy, Clerk 

By: ~1/.f.Qi~ 
Deputy Clerk 
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